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1. Will you put together a sample drug and alcohol policy for participants in this webinar? 

In order to implement an enforceable and effective drug and alcohol policy, it is necessary to ensure it is 
not overly broad and has been tailored to the specific issues and requirements of the workplace it 
applies to.  As such, a template policy is generally not recommended.  However we would be happy to 
work with any participants who may want assistance in preparing a drug and alcohol policy appropriate 
for their specific workplace.   

 
2. When considering hazardous environments, for example, working on a highway is 

hazardous – would you have to describe the circumstances of each and every highway 
worked or traveled e.g., high speed roads vs. low speed etc.  

We are assuming that this question refers to describing the mentioned circumstances within a drug and 
alcohol policy. In the policy it is not necessary to describe each and every dangerous scenario in which 
your employees perform work. A general statement at the beginning of the policy about the hazardous 
nature of the work, the importance of safety to the organization and the devastating impact 
drug/alcohol use at work can have will be sufficient to set out what the policy aims to achieve.  

 
3. What are allowable recourses for an employer if an employee refuses to obtain 

assistance/treatment in the event of an accommodation plan? (essentially refusing to 
participate in their accommodation plan).  

All work place parties, including the employee and the union, have obligations under the Human Rights 
Code and human rights law generally to participate in the accommodation process. An employee, as part 
of his/her obligations under the Code, has to accept reasonable accommodation which is offered by the 
employer. Where an employee refuses to participate in the accommodation process, this will generally 
bring the employer’s duty to accommodate to an end.  

If the employee’s conduct is contrary to a workplace policy or rule (e.g. the employee works in a safety 
sensitive position and has attended at work impaired) and the employee would otherwise be disciplined 
or terminated for the conduct, the employee’s refusal to participate in treatment or engage in the 
accommodation process may result in the employer being able to take whatever action it would have 
otherwise if the employee did not disclose a need for accommodation.  As such, this could include 
discipline or termination for the conduct at issue, if appropriate.   

Prior to concluding the duty to accommodate is at an end because of the employee’s refusal to 
participate, an employer must undertake an analysis to determine whether the refused accommodation 
is reasonable and appropriate or whether other means of accommodation could be implemented. To 
inform the analysis, the employer must take into account the reason the employee is refusing the 
accommodation and whether that refusal is reasonable. Medical documentation should be consulted, 
particularly where the employee is alleging that the accommodation is inappropriate due to the nature 
of the individual’s condition.   

 



4. If you utilize a LCA within a union environment, does this set a precedent for all further 
grievances or incidents? 

A last chance agreement (“LCA”) is generally seen by arbitrators as an additional measure of 
accommodation. A LCA gives an employee a last chance to improve his/her behaviour. The decision to 
use or not to use an LCA depends on the individual circumstances of each particular case. The 
accommodation offered should be tailored to an individual’s particular circumstances and therefore 
there are circumstances where the use of an LCA may be appropriate, and others where it may not.  

To this end, it is generally recommended any LCA entered into clearly provide that it is being entered 
into without prejudice or precedent to any arrangement the employer may or may not be willing to 
make with any other employee in the future.   

5. How would our responsibilities change, or would they at all, in a case where the employee 
has gone for counselling/rehab, and returned to work but then is seasonably laid off? 
Would our agreement with the union’s clause for no recall be superseded by the 
employee’s disability? 

As long as the disability plays no role in the decision (objectively or subjectively), then it will generally be 
permissible to seasonally lay off the employee. If the employee would have been subject to the layoff 
irrespective of the disability, then it should be justifiable.  

The collective agreement must be taken into account before a decision is made.  

 
6. How does this apply to persons that have a prescription for marijuana use? How does it 

differ from any other prescription medication that could have an effect on an employee’s 
ability to work safely?  (We received questions about prescription marijuana a number of 
times.) 

Prescription marijuana use in the workplace should be treated just like any other prescription drug. Any 
drug/alcohol policy should contain in it language which requires an employee to self-report his/her use 
of any impairing substance. Medical documentation should be obtained and consulted which sets out 
when the individual needs to use marijuana and sets out the limitations of the individual as a result of 
his/her use of marijuana to determine if the employee can continue to safely perform work.   

Please find attached an article written by our firm on the challenges of marijuana use in the workplace 
for further information.  

 
7. Do employees in safety sensitive positions need to advise the employer if they are taking 

prescription drugs that can impair their abilities?  

Yes—It should be expressly set out in a policy that an employee needs to advise the employer that 
he/she is taking prescription drugs which may impair their abilities as well as the nature of the 
impairment.   

8. Can an employer set zero tolerance ie. The HTA sets a limit to operation of a vehicle etc?  



An employer is free to set a zero tolerance standard for using drugs or alcohol in the workplace. I.e. the 
employer will not tolerate the use of drugs/alcohol which may impair an individual, and will prevent the 
employee from performing the safety-sensitive work. However, accommodation is an individualized 
process which must be tailored to the specific circumstances of any given case. This means that an 
employee cannot be automatically subject to negative consequences under a policy for drug/alcohol use 
(i.e., the “zero tolerance” cannot be that any employee who is found to be impaired will be disciplined 
or terminated). The policy must provide for an individualized assessment in every circumstance in order 
to allow the employer to determine whether the employee has a disability which must be 
accommodated.  

9. Looking for some guidance related to “proper language” that a company should have in 
their Drug and Alcohol Policy if a company decided to pursue the option of terminating an 
employee for failure to comply with company policy. 
 

An employee cannot be automatically subject to negative consequences under a policy for drug/alcohol 
use. The policy must provide for an individualized assessment in every circumstance in order to allow 
the employer to determine whether the employee has a disability which must be accommodated.  

That said, a policy can have in it language which says that drug/alcohol use in the workplace may lead to 
discipline up to and including termination of employment. This will allow you to terminate an employee 
if you undergo an assessment and determine that the individual does not have a disability and that they 
used drugs/alcohol in the workplace which presented a serious health and safety risk.  

 
10. (a) Pre-Employment drug testing: can testing positive be enough grounds not to hire 

someone?  

The decision not to hire a candidate on the basis of a positive drug test will only be justifiable in very 
narrow circumstances. A positive drug test does not indicate current impairment, does not indicate that 
an individual will not be able to perform the duties of the position, nor does it indicate that the 
individual will use drugs in the workplace in the future.  

As such, relying on a positive drug test in not offering a position to an individual will be seen to be 
discriminatory unless you can show that the requirement to be drug free is a bone fide occupational 
requirement. In the case of pre-employment drug testing, this threshold is difficult to meet. 

As an example, one of the few circumstances in which it may be justifiable to rely on a positive drug test 
in a pre-employment scenario would be if you operate a business which requires an employee to travel 
to the US and when in the US, the employee must be drug-free for a particular job (i.e. trucking). The US 
has much more liberal drug testing laws than Canada and employees are frequently subject to drug and 
alcohol testing in that jurisdiction.  

11. (b) If they test positive and claim they have a disability, is the employer then responsible 
for providing support? 

If an individual tests positive and you discover that he/she has a disability, this will trigger your duty to 
accommodate.  



Generally speaking, pre-employment drug testing should be avoided as it is not helpful in measuring an 
individual’s future performance and may lead an employer to have to accommodate an individual. 

 

The information contained in this material is provided for general information purposes only and does 
not constitute legal or other professional advice. Reading this material does not create a lawyer-client 
relationship. Readers are advised to seek specific legal advice from Sherrard Kuzz LLP (or other legal 
counsel) in relation to any decision or course of action contemplated. 

 


